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OPINION AND ORDER

This case is before the Board pursuant to an order

of the United States Court of Appeals for the Federal

Circuit granting the Board's motion to remand this

appeal to allow the Board to reconsider its earlier

decision denying respondent's motion for attorney fees

in light of the Court's decisions in Gavette v. Office

of Personnel Management, 785 F.2d 1568 (Fed. Cir.

1986) (in bane) and Boese v. Department of the Air

Force, 784 F.2d 388 (Fed. Cir. 1986). The Board's

earlier decision is found at 28 M.S.P.R. 120 (1985).



Pursuant to its authority under 5 U.S.C.

§ 7701(e)(1)(B), the Board REOPENS this appeal. We

conclude that the respondent is entitled to an award of

attorney fees under 5 U.S.C. § 7701(g)(l), a provision

of the Civil Service Reform Act1 (CSRA). We find,

however, that there is insufficient evidence in the

record to determine the reasonableness of the claimed

fees and expenses. In light of the fact that this case

has been zealously litigated and the proceedings have

been protracted, we find it appropriate to ORDER the

parties to attempt to reach a settlement on this

remaining issue. Further, this case is REMANDED to the

Board's Chief Administrative Law Judge (CALJ), and if

no settlement is reached, the CALJ will determine the

reasonableness of the claimed fees and expenses. The

respondent is ORDERED to provide additional

information, as specified in Part III of this order, on

the reasonableness of the claimed fees and expenses

within the time frame that will be set by the CALJ in

the event no settlement is reached.

PART I; BACKGROUND

In a final decision issued on February 6, 1984,

the Board found that the Social Security Administration

1 Pub.L. No. 95-454, 92 Stat. 1111 et seg., codified
in scattered sections of Title 5, United States Code.
Because we find that the respondent is entitled to an
award of fees under the CSRA, we need not reach the
issue of whether he is also entitled to an award under
5 U.S.C. § 504, a provision of the Equal Access to
Justice Act.



(complainant or agency) had failed to sustain its

burden under 5 U.S.C. § 75212 of proving that good

cause existed to remove respondent Goodman from his

position of administrative law judge (ALJ) based on

charges of low productivity. 19 M.S.P.R 321 (1984).

Specifically, the Board held that the agency's entire

case rested upon casrj production statistics which

compared the respondent's case disposition rate with

the average case disposition rate of other agency ALJs,

and that the agency had failed to establish that these

comparative statistics were a valid measurement of

reasonable productivity. Id. at 331-32.

The respondent then filed a motion for attorney

fees, and he argued that he was entitled to fees under

both 5 U.S.C. § 504 of the Equal Access to Justice Act

(EAJA) and 5 U.S.C. § 7701 of the CSRA. In a

recommended addendum decision, the Board's ALJ found

that the Beard was authorized to make an attorney fee

award in section 7521 cases only under the CSRA

attorney fee provision at 5 U.S.C. § 7701(g). Addendum

Decision File, Tab 24, at 8-9. He further found,

2 Title 5 U.S.C. § 7521(a) provides that:
*n action may be taken against an
administrative law judge appointed under
section 3105 of this title by the agency in
which the administrative law judge is
employed only for good cause established and
determined by the Merit Systems Protection
Board on the record after opportunity for
hearing before the Board.



however, that no award was warranted in this case under

section 7 7 0 1 ( g ) ( 1 ) because the respondent did not

satisfy the interest of justice requirement. Id. at

11-16.

The respondent then petitioned the fu l l Board for

review of the addendum decision denying his motion for

attorney fees. In an opinion and order issued on June

19, 1985, the Board declined to undertake a fu l l review

of the f ind ings in the addendum decision that fees were

not warranted in the interest of justice. 28 M . S . P . R .

at 123 (1985) . The Board did, however, grant review on

the issue of whether both the EAJA and CSRA attorney

fee provisions are applicable to section 7521 cases,

and it a f f i r m e d the f ind ing in the addendum decision

that only the CSRA authorizes the Board to award fees

in such cases. Id. at 126.

The respondent then sought review of the Board's

decision in the United Ststes Court of Appeals for the

Federal Circuit. While the appeal was pending the

Court issued its decisions in Gavette, 785 F .2d 1568,

which concerned the relationship between the CSRA and

EAJA attorney fee provisions, and in Boese, 784 F.2d.

388, which involved the interpretation of the "interest

of justice" requirement in § 7 7 0 1 ( g ) . The Board's

request that this appeal be remanded to allow the Board

to reconsider its denial of attorney fees in light of

the Court's intervening decisions in Gavette and Boese



was granted by the Court. Both parties have filed

supplemental memoranda addressing the effect of the

Court's decisions on the instant appeal.

PART II: RESPONDENT'S ENTITLEMENT TO ATTORNEY
FEES UNDER THE CSRA

Under the CSRA attorney fee provision at 5 U.S.C.

§ 7701(g)(1), the Board may award reasonable attorney

fees if (1) tha employee is the prevailing party; (2)

the employee has incurred fees in an appeal before the

Board; and (3) the Board determines that "payment by

the agency is warranted in the interest of justice...."

Allen v. U.S. Postal Service, 2 M.S.P.R. 420, 427

(1980). In the instant case, respondent Goodman

clearly meets the first two requirements. Since the

Board refused to allow the agency to proceed with its

removal action against the respondent, we find that he

was the prevailing party. See Hodnick v. Federal

Mediation and Conciliation Service, 4 M.S.P.R. 371, 375

(1980). Additionally, since the record shows that an

attorney-client relationship existed pursuant to which

legal services were performed on the respondent's

behalf, we find that the respondent has incurred fees.

O'Donnell v. Department of the Interior, 2 M.S.P.R.

445, 454 (1980).

The respondent contends that fees are warranted in

the interest of justice under all of the five

categories of cases described by the Board in Allen.



See 2 M.S.P.R. at 434-35.3 In particular, the

respondent focuses on the second Allen category, which

encompasses cases where the agency action was "clearly

without merit," "wholly unfounded" or the employee is

"substantially innocent of the charges," and the fifth

Allen category, which includes cases where "the agency

knew or should have known that it would not prevail on

the merits." Id. at 434-35.

In supplemental memoranda filed after this appeal

was remanded to the Board, both parties have addressed

the effect of the court's decision in Boese on this

appeal. In Boese, the court found that because the

major and primary charges against the 'appellant had not

been sustained, he was substantially innocent despite

the fact that a third charge, which the court found was

minor, was sustained. While the court acknowledged the

fact that the presiding official's decision might not

have shown that the major charges were "clearly without

merit" or "wholly unfounded," the court emphasized

that "substantial innocence" was itself an independent

ground for the allowance of fees. 784 F.2d at 391. See

also Van Fossen v. MSPB, 788 F.2d 748, 749 (Fed. Cir.

3 In Allen the Board reviewed the statutory language
and legislative history of section 7701 (g)(1) and
developed five broad categories of cases where fees
would generally be warranted in the interest of
justice. 2 M.S.P.R. at 434-35. The Board described
the five categories as "illustrative" and "not
exhaustive." Id. at 435. See also Sterner v.
Department of the Army, 711 F.2d 1563, 1570 (Fed.Cir.
1983)(approving of the Allen categories).



1986)(the court's cases "make it clear that

'substantial innocence' is an operative Allen guideline

in and of itself.")

In support of its position that the respondent is

not substantially innocent, the agency points to

language in Boese indicating that an important basis of

the court's decision was its finding that the Board's

decision "was on the merits, not based on some

technical defect." 784 F.2d at 391c Although the

agency concedes that the Board's decision in the

instant case did not sustain the agency's single charge

of low productivity, the. agency nevertheless argues

that the respondent was not "cleared" of the charge

because the Board stated that the record revealed that

the agency "had reason to be concerned about

respondent's productivity and that the respondent

adamantly refused to take steps within his power to

improve that productivity." 19 M.S.P.R, at 330. On

this basis, the agency contends that respondent Goodman

cannot be considered to be substantially innocent and

that he prevailed only "because of the technical defect

of a lack of sufficient evidence relating to the

comparative statistics used in the charge." Agency

Supplemental Memorandum at 5. In response, Goodman

contends that because the Board did not sustain the

agency's only charge of low productivity, he was
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substantially innocent under the Court's analysis in

Boese.

To the extent that Goodman's arguments can be read

as urging a per se rule that the Board's failure to

sustain an agency's charge or charges should

automatically equate to a finding that the employee was

substantially innocent, we cannot agree. As the

agency correctly points out, the Court's decision in

Boese suggests that whether the employee prevailed on

the merits of the action as opposed to "some technical

defect" i£ an important consideration in determining

whether the employee was "substantially innocent."

Moreover, such a per se rule is contrary to the

statutory language since it would equate the

"prevailing party" requirement with the "interest of

justice" requirement and render the latter "mere

excess verbiage and a nullity." Allen, 2 M.S.P.R. at

428.

The record in this proceeding, however, clearly

refutes the agency's argument that the Board refused to

find good cause under 5 U.S.C. § 7521 for respondent's

removal because of a technical defect rather than on

the merits of the agency's case. In support of its

single charge that the respondent's productivity was

unacceptably low, the agency alleged that: (1) the

number of cases he decided on a monthly and yearly

basis was significantly less than that of his peers;



and (2) his pending caseload, i.e., the number of cases

assigned to him and left pending on his docket, was

also significantly less than that of his peers. 19

M.S.P.R. at 331, 333-35. The agency's only support for

these claims consisted of statistical evidence

comparing the respondent's case production and caseload

level with the average figures in the same categories

for the other approximately 800 ALJs on the agency's

rolls. Throughout the proceeding the respondent

challenged the validity of this comparison, contending

that the national average did not account for variables

that might have adversely affected his case production

and pending caseload.4

The Board found that the agency's entire case

rested upon statistical comparisons which it concluded

were fatally flawed. 19 M.S.P.R. at 331-32.

Specifically, the Board found that the agency's

statistical comparisons were not relevant to the

determinative issue of whether respondent's performance

4 See Removal Record, tab 77, Respondent's Closing
Argument Memorandum at 36-40; tab 81, Respondent's
Reply Memorandum at 4-7; tab 93, Respondent's
Exceptions to Recommended Decision at 73-76. The
agency argues that the respondent does not meet the
interest of justice standard because his challenges to
the validity of the agency's statistics did not include
issues which the Board found were dispositive in its
findings. We find that whether or not the respondent
articulated the precise theory on which the Board
relied is not relevant to his entitlement to fees, but
rather goes to the reasonableness of the hours claimed
and to his request for an upward adjustment. The issue
of the reasonableness of the fees is discussed in Part
III of this opinion.
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warranted removal because the agency did not establish

that the comparisons were a valid measure of

productivity. Id, at 331. Given the agency's admission

that the cases assigned to its ALJs varied in

difficulty and were not "fungible," the Board found no

basis to draw an inference that the "complexities

presented by the mix of cases assigned to the

respondent mirrored the complexities of those included

in the national average." Id. at 332. To draw this

inference in the absence of any evidence, the Board

found, would "amount to pure speculation." Id. at 331.

The Board concluded that it could not substitute such

inferences to make up for the agency's lack of

requisite proof on an essential element of its case.

Id. at 332.

Given the basis for the Board's findings, the

agency's argument that the respondent prevailed simply

because of a technical defect in the agency's case is

clearly untenable. Quite simply, it is evident that

the agency's statistical comparisons were the

centerpiece of its charge that the respondent was an

unacceptably low producer, and the agency failed to

establish the relevance or validity of these statistics

as a proper measurement of productivity.

Additionally, we find no merit in the agency's

argument that the respondent is not substantially

innocent because the Board found that the agency "had
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reason to be concerned about respondent's productivity"

and his refusal to improve his performance. 19

M . S . P . R . at 330. The agency's characterization of this

finding ignores the fact that it was a preliminary

finding that was based on the agency's statistical

comparisons.

"Substantial innocence" does not depend on the

reasonableness of the agency action, anyhow; the proper

focus is the result before the Board. Yorkshire v.

Merit Systems Protection Board, 746 F.2d 1454, 1457

(Fed. Cir. 1984) . The Board went on, however, to

conclude ultimately that these comparisons were fatally

flawed and not relevant to the determinative factual

issue of whether the agency had good cause to remove

the respondent. Id. at 330-32. It would be a

distortion of the record to conclude that the Board's

preliminary comments on the evidence, which were

essentially dicta, should override or supercede the

Board's ultimate findings on the merits of the removal

action.

Indeed, the facts in this appeal present a

stronger case for a finding of substantial innocence

than the facts in either of the court's two most recent

decisions, Boese and Van Fossen, finding that the

employees therein were entitled to an award of fees

based on the "substantially innocent" category. As

discussed earlier, the court in Boese concluded that
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the employee was substantially innocent when it found

that the major charges against the employee were not

sustained, and only a secondary charge was upheld. 784

F.2d at 390. In Van Fossen, the court found that the

employee was substantially innocent notwithstanding the

fact that all of the agency's charges were sustained.

Because it found that the sustained charges were

"technical and very minor, and because the original

drastic penalty of removal was significantly mitigated

to the minor penalty of a thirty-day suspension/' the

court concluded that the employee was not only the

prevailing party but also substantially innocent and

therefore entitled to attorney fees. 788 F.2d at 751.

In the instant case, since the Board's decision

was based on the merits of the agency action and the

agency's single charge of low productivity was not

upheld, the record clearly supports the respondent's

argument that he was innocent "of the more important

and greater part of the original charges." Boese, 784

F.2d at 391. On this basis, we find that the

respondent was substantially innocent of the charge on

which the agency based the action.

The respondent also contends that the facts of

this case demonstrate that he meets the interest of

justice standard on the additional ground that the

agency "never possessed trustworthy, admissible

evidence" and therefore "knew or should have known that
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it would not prevail on the appeal." Yorkshire, 746

F.2d ax: 1457; Allen, 2 M.S.P.R. at 434-35. We agree.5

The record demonstrates that the agency itself had

significant and long-standing doubts about the validity

of the statistical comparisons upon which it based the

action, and did nothing to resolve those doubts when it

brought the action in 1982 „ As early as 1972, the

agency and its ALJ corps were having "disputes over

productivity goals and reversal rates." S. Rep. No.

Ill, 98th Cong., 1st Sess. 1 (1983). In a 1976

memorandum to the Director of the agency's Office of

Hearings and Appeals, addressing the issue of "How to

establish and enforce production standards for ALJs,"

the agency's Chief ALJ6 agreed with the Director that

determining "who the lowest producing ALJs were" based

on a comparison of individual ALJs' case production

with the "national average" "may be very questionable,

and perhaps not even a useful criterion.'' Respondent's

In light of our finding that the respondent was
substantially innocent, as defined in the second Allen
category, we find it appropriate to reconsider the
earlier finding in the addendum decision regarding the
respondent's entitlement to fees under the fifth Allen
category. Although each of these categories is a
separate, independent basis which meets the interest of
justice standard, both the Board and the Court of
Appeals for the Federal Circuit have recognized that
these categories are related and may sometimes overlap
and merge. Yorkshire, 746 F.2d at 1457 n.5 citing
Allen, 2 M.S.P.R. at 434.

6 The references to the agency's chief ALJ on pages
13-14 of this opinion should not be confused with
earlier references on pages 3-4 to the Board's ALJ who
heard this appeal.
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Exhibit (RX) 200 at 1. The Chief ALJ concluded that

setting production standards would ultimately "boil

down somehow to guesswork, such as my proposed 10

figure and your proposed 13." Jdf. at 3.

A year later, in a memorandum between the same

officials which was prepared in anticipation of a

meeting with the respondent concerning production

standards, it is evident that the Chief ALJ still had

doubts about relying on the national average as a

measure of productivity. Nevertheless, he urged

disciplinary action against ALJs with comparatively low

production rates on the grounds that the agency "could

rationalize 13 (or almost any other figure) on the

basis that such number constitutes % of the overall

average ALJ production during the base period." RX 202

at 2. He conceded that he didn't "see any scientific

basis for establishing" a minimum monthly production

figure of 10 or 13, but he believed that "we simply

have to be arbitrary and set a figure." Id.

The disputes regarding the agency's development of

production standards or goals culminated in a lawsuit

between the agency and some of its ALJs, filed in 1977,

which was settled when the agency agreed inter alia,

that it would "not issue directives or memoranda

setting any specific number of dispositions by ALJs as
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quotas or goals."7 19 M.S.P.R. at 328. If nothing

else, this historical backdrop should clearly have

warned the agency that its theory that the comparative

statistics, standing alone, were sufficient to provide

a valid measurement of reasonable productivity was

extremely tenuous. This factor, coupled with the

agency's own doubts regarding the validity of its

statistical comparisons, should have also led the

agency to conclude that the minimal evidence it

presented to support the validity of its statistical

comparisons would not be sufficient to carry the day

and establish good cause for its action.

It is true that, at the time the agency initiated

this action, there were no decided cases that addressed

whether an agency could remove an ALJ for performance-

based reasons. We find, however, that this fact does

not excuse the agency's failure to submit probative

evidence in support of its action. In this regard, the

record does not show that the agency took any

significant action to resolve its initial doubts

regarding the validity of its statistical evidence.

Instead, the agency rested its entire case on these

statistics and presented "no evidence...regarding the

time required to render dispositions or comparing

The Board rejected the respondent's argument that
the removal action was contrary to the settlement
agreement, finding that the agreement's terms did not
specifically address the agency's authority to
institute removal actions. 19 M.S.P.R. at 328-29.
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respondent's assignments with those included in the

national average.7' 19 M.S.P.R. at 332. As it turned

out, the agency's earlier misgivings regarding the

validity of its statistical comparisons were well-

founded .

Additionally, in light of the previously discussed

factors as well as the agency's litigation posture in

this case, we find that the agency's emphasis on the

novelty of certain legal issues is misplaced.

Throughout this proceeding the agency argued that the

"good cause" standard in section 7521 should be equated

with the "efficiency of the service" standard

applicable to actions taken against non-ALJ employees

under 5 U.S.C. § 7513(a). Relying on a variety of

court and Board decisions interpreting the "efficiency

of the service" standard in performance-based section

7513 cases, the agency argued that Goodman's alleged

inefficiency warranted removal and that in this

respect, he was like any other employee. Removal

Record, tab 78 at 26-34, 42-52; tab 82 at 21-27.

Citing the Board's decision in Douglas v. Veterans

8 The Board rejected the agency's position that the
good cause standard in section 7521 should be equated
with the "efficiency of the service" standard in
section 7513(a), finding that the standards were
different although there might be specific fact
situations that would meet both standards. 19 M.S.P.R.
at 330 n.8.
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Administration, 5 M.S.P.R. 280 (1981), and other

related cases, the agency also argued that there was no

basis for the Board to mitigate the agency's penalty.

It is evident, however, that the agency's reliance

on analogies drawn from other Chapter 75 cases was

seriously incomplete. In Wellman v. Department of

Commerce, 10 M.S.P.R. 591, 596 (1982), the Board

reversed the agency's performance-based action, brought

under 5 U.S,C.§ 7513, finding that the agency had

failed to carry its burden of showing that its

performance criteria "permitted measurement of

appellant's performance in a manner sufficient to

establish that appellant was in fact performing

inadequately." The h'ellman decision predated the

agency's proposed removal action by nearly a month, and

was directly analogous since, like the performance

standard at issue in fVellJnan, the performance criteria

upon which the agency relied in the instant case had

not been developed under a Chapter 43 performance

appraisal system. Hence, contrary to the agency's

contention, we find that there was precedent that could

have provided guidance on what kind of evidence the

agency should have offered to support its charge of

unacceptable productivity. Based on these

considerations, we find that the agency "knew or should

ALJs are excepted from the coverage of 5 U.S.C
Chapter 43. 5 U.S.C. § 4301(2)(D).
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have known that it would not prevail on the merits when

it brought the proceeding." Allen, 2 M.S.P.R. at 435.

PART III: REASONABLENESS OF FEES

a. Order to discuss settlement

Having determined that fees are warranted in the

interest of justice, the only issue that remains is the

reasonableness of the award sought. We note that the

large number of individuals performing legal services—

26-~and the large number of hours expended—

approximately 2400—are unprecedented in Board

proceedings. Based on the record before us, our

preliminary assessment is that the hours claimed by the

petitioner are excessive, if not extravagant.10

The proceedings in this case have been protracted,

and the request for attorney fees has been zealously

litigated. In this regard, we find it appropriate to

repeat the Supreme Court's admonishment that "[a]

request for attorney-5 fees should not result in a

second major litigation. Ideally, of course, litigants

will settle the amount of a fee." Hensley v.

Eckerhart, 461 U.S. 424, 437 (1983). In view of these

considerations, counsel for the parties are hereby

ORDERED to meet and attempt to settle this case within

twenty (20) days of the date of this order. The

By comparison, attorneys in a comparable case,
Social Security Administration v. Balaban, HQ
752182A0014 ( April 2, , 1987), sought fees for a
total of 499,30 hours for the Board proceeding. Slip
qp. at 9 n.5.
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parties are further ORDERED to report the results of

these negotiations to the CALJ in writing within thirty

(30) days of the date of this Order.

If the parties are unable to reach a settlement in

this case, the CALJ will determine whether the fees

sought are reasonable and whether an upward adjustment

in the fee award is warranted. See Logan v. U.S.

Department of Housing and Urban Development, 23

M.S.P.R. 345, 348 (1984)(Board has a statutory duty to

assure that only reasonable attorney fees are awarded) .

However, the record is insufficient to determine

whether the hourly rate and the hours claimed are

reasonable. At the time of the fee application, the

case law was not well-established concerning what

evidence the Board would require to establish an

appropriate hourly rate. See Mitchell v. U.S.

Department of Health and Human Services, 19 M.S.P.R.

206 (1984) . Accordingly, in the event the parties do

not settle this appeal, the CALJ will require counsel

for respondent to submit additional evidence consistent

with this Order.

b. Hourly rate for Attorneys

In Mitchell, 19 M.S.P.R. at 210 (1984), the Board

held that the fee application must provide specific

evidence of the prevailing community rate for similar
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work.11 In this case, the fee application merely states

that the rates charged compare favorably with rates of

other attorneys of similar experience in Washington,

D.C. Also submitted was a National Law Journal Survey

quoting average hourly billing rates for Washington,

D.C., firms of 50 attorneys or more as $83 and $160 for

associates and partners, respectively, in the spring of

1983. In the event the parties do not settle this

appeal, the CALJ will order counsel for respondent to

file evidence of the prevailing community rate for

federal personnel work in Washington, D.C.

The Board also requires submission of the fee

agreement or a statement of its terms. See Gerlach v.

Federal Trade Commission, 20 M.S.P.R. 60, 64-65 (1984).

Although counsel for respondent stated in a cover

letter that a copy of an affidavit describing the oral

In Mitchell, the Board provided guidance on the
information necessary to support a fee application. If
an attorney varies his rate according to the kind of
case, the application should state the average rate
charged in cases similar to the one for which an award
is sought. The application should also provide
information from which the Board can conclude that the
attorney has billed sufficient work to establish that
the rate reflects a market value for the services.
Attorneys who do not bill clients or who have not
billed sufficient work may introduce other evidence of
the prevailing community rate through affidavits
stating the rates charged fee-paying clients in similar
cases by lawyers with comparable qualifications. Fees
awarded or paid in settlements in other cases, which
were in compensation for similar work by the applicant
or by attorneys of comparable reputation and experience
in the community are also relevant proof of the
appropriate rate.
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fee agreement was attached, the record does not contain

a copy of the affidavit. See Addendum File, tab 14. A

copy of the affidavit must be submitted to the CALJ in

the event the parties do not settle this appeal,

c. Hourly Rates for Other Personnel

In his schedule of attorney fees, the appellant

claims hourly rates from $19 to $75 for other

personnel, including a librarian, statisticians,

paralegals, and law clerks. Revised Attorney Fee

Request, tab 8, at 27, 33, and Schedule 1. In

O'Donne 11 v. Department of Interior, 2 M.S.P.R. 445,

456 (1980) , the Board held that an award of attorney

fees under section 7701 (g)(1) may properly include

reimbursement for services rendered by paralegals. See

also Bennett v. Department of the Navy, 699 F.2d 1140,

1145 (Fed. Cir. 1983) (an attorney fee award under

section 7701(g)(l) may include reasonable and necessary

out-of-pocket expenses not covered by the attorney's

hourly rate which are routinely billed to the client,

not taxable costs or prohibited by statute or

authorized regulation, and not expenses incurred for
»

the mere convenience of counsel). The rationale for

including charges for paralegals and law clerks in fee

awards is that such personnel "provide necessary

services which, were they performed by attorneys, would

be more costly." Keith v. Volpe, 501 F.Supp. 403, 413

(C.D. Cal. 1980). To the extent the charges for the
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librarian and statistician are not part of counsel's

overhead and are normally charged to fee-paying

clients, we hold that such services are comparable to

those provided by paralegals and may be properly

included in a fee award under section 7701(g)(l). Cf.

id. at 414 (services of urban planner are comparable to

those of law clerk and may properly be included in a

fee award under 42 U.S.C. § 1988), If the parties do

not settle this appeal, the CALJ will make appropriate

findings on whether the charges claimed in this case

for the non-attorney personnel were not subsumed within

the attorneys' hourly rate figure, and whether the fees

and hours claimed are reasonab?.e and consistent with

the prevailing community rates for such personnel,
d. Number of hours expended

In addition, respondent's counsel has not

submitted an hourly breakdown of the services

performed. Respondent's revised request for fees

summarizes generally the work done each month by the

numerous individuals who worked on the case; however,

there is no indication of the amount of time spent in

each legal task itemized. See Francis v. Department of

Co;njnerce/ 2? M.S.P.R. 443 (1984) . Without adequate

time records, the CALJ cannot properly determine

whether the work and hours claimed are reasonable. An

hourly breakdown of time spent by counsel, paralegals,

and other personnel is necessary to determine whether
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there was duplication of effort and to what extent the

work was necessary. See Nealen v. Department of

Treasury, 25 M.S.P.R. 70 (1984); Cicero v. U.S. Postal

Service, 4 M.S.P.R. 55 (1980).

Although counsel has not made the daily time

sheets available to the Board, counsel was

compelled, in discovery, to make those records

available to the agency. In objecting to the

reasonableness of the hours claimed, the agency refers

to specific entries on the time sheets vhich are not a

matter of record. See Official File, tab 17. Counsel

for respondent is therefore ORDERED to submit the daily

time records to the CALJ in the event the parties do

not settle this appeal. Counsel for respondent should

also submit time records for the amount of time spent

litigating the motion for attorney fees both before the

Board and the court,

e. Expenses

The agency correctly points out that taxable

costs, such as charges for photocopying ar>;i

transcription costs for depositions and hearings, may

be recovered under 28 U.S.C. § 1920 and therefore may

not be awarded under section 7701(g)(l). Bennett, at
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1143-44 & n . 4 . Thus, costs for these items may not be

i ?recovered in this proceeding.

The agency has objected to some of the local

expenses—$391.25 for taxi fares and $320.60 for meals.

A breakdown of these expenses is not in the record. In

the event the parties do not settle this appeal,

counsel for the respondent is ORDERED to submit an

itemized list of local expenses to the CALJ.

~ Even assuming that we were to find that the
EAJA attorney fee provision at 5 U . S . C . § 504 is
applicable to this proceeding and were to consider
respondent's photocopying and transcription expenses
under that statute, the expenses which respondent
seeks are not recoverable under 5 U .S .C . §
504 ( b ) ( 1 ) ( a ) . Under virtually identical provisions in
the EAJA, both administrative agencies and courts may
award expenses, including "the reasonable expenses of
expert witnesses, the reasonable cost of any study,
analysis, engineering report, test, or project which is
found ... to be necessary for the preparation of the
party's case... ." Compare 5 U . S . C . § 504 ( b ) ( 1 ) ( A ) and
28 U . S . C . § 2 4 1 2 ( d ) ( 2 ) ( A ) . Courts have interpreted
this language strictly, however, and have held that
photocopying and other taxable costs recoverable under
28 U . S . C . § 1920 are not recoverable under 28 U.S .C. §
2412(r 2* (A) . See Oliveira v. U-*ted States, 11 Cl.
Ct. , 1 0 ? , 109 (1986) . See also NAACP v. Donovan, 554 F.
Supp. '.".!.5, ''.9-20 ( D . D . C . 1982). Although courts may
award photocopying and transcription expenses as
taxable "costs under 28 U .S .C . § 2 4 1 2 ( a ) , see NAACP, 554
F. Sup'.;, at 719, there is no comparable provision in 5
U . S . C . § 514 providing for the award of taxable costs.
Thus, respondent's photocopying and transcription costs
are not recoverable under either 5 U.S .C . § 504 or §
7701 (g) (1).
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Further, counsel is ORDERED to indicate who worked

on the computerized legal research and on what issues

within the time frame that will be established by the

CALJ.

FOR THE BOARD: _

/ Robert E. Tayloi

Washington, D.C. Clerk of the Board


